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Name & Address of the Appellant & Respondent

Mis. Effective Teleservices Pvt Ltd

al{ aafh g rf 3mer sriitsr rra aar & at as s;mar tR zrenfenR aar T; er 3r@rant
<ITT~ <TI TRJ'afOT~ m'gff cpx x,c!,dT t I

I. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\'llffif m<fiR q)f TRJ'afOT~
Revision application to Government of India :

(1) a€ha srar zgc a7f@,fzm, 1994 #t ear aif fa aa; n; mrcii cJ5 ifR ~~ 'cTRf <ITT \jlf-~ cJ5~~~ * 3Rl<ffi TRJ'afOT ~ .31<R ~. 'l'fRq "fficpf{, fqa +inra, lura f@rT, "cl'MT T-fRim, ~'1 ~
'lfcR, 'ffi'IG ll'flf, ~~: 110001 <ITT~ mAT ~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) zaR mr ct)- '6ffer q5 mTr ii sra ft zrf aran f@ht qur zu arralaat f08l Tur
qi rusrn 3i mr wk g; mmrf ii, z fhft qusr a Tuer i rk as fhatararzar fh@t rwsr st
ml Rt 4fhzr hra gs st
(ii) In case of any loss of goods where the loss occur in transit from a faGtory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(xN) 'l'fRq q5 ar fhv#t zr, arqrfaff +I@ 1lx <TT +I@ faffu ujr zy6a not m uUn
zcrs a Rd#si 'l'fRq* oITITT"~~<TT~~ f.Frffmr i,

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which,..arr~§!tiWb• ed to any
country or territory outside nata. t.. ·.e,
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(Tf) ~ ~ cITT 'l_fR'fFl ~ f.Ar 'lffi"ff <B" ~ (~ m~ cm) f.Flm fcl;-m Tfm lffiif "ITT I
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

'cT 3mll1~ ~~~ cB" 'l_fR'fFl cB" fu"q "GTI" ~~ lfRf ~ ~ % 3ITT" ~ 3fflT "GTI" ~ 'cTffi ~
~<B" ga1Ra srrgrr, srfa <B" am~ crr ~ tR m q]°G it fctm~ (-'f.2) 1993 'cTffi 109 am~~ ~
ty
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~~~ (~) All•-jjqcl). 2001 cB" ~ 9 cB" ~ Fc1Af4t:c WF-r~~-8 it qT~ ii, "!Wm
3fflT cB" Wc1 3fflT "!Wm ~ \9" cfl,'f .=rm cB" 'llRR~-3ffll ~ 311frc;r 3fflT~ qT-qT~ cB" arr Gfra 3ma fcl;-m
mt Reg1s rr arr z. r 4arff# 3RflIB 'cTffi 35-~ ii~ i$\" <B" 'l_fR'fFlqamer @Iv--6 rear

as1 uR sf eh# afeg I
The above application shall be made in duplicate in Form No. EA-8 as specified under

Rule, 9 of Central'Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) Rf@er 3ma er ui iraa ya arrqt zn ma a i it writ 2oo/-m 'l_fR'fFl ~ "GITT! 3lN
sai ia van vaa vnrr zt m 1000/- 8t #l q71al #t ug 1
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1 ;ooot- where the amount involved is more than Rupees One
Lac. 0
v#tr zyca, tu alazrca g hara 3r4la mznferaw a fr 3rf)a
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ah4r sue zyca 3rf@)fr, 1944 #tr 35- 110.ft/35-~ siafa-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

qaffr uRw 2 (1) cl) ii qctR 3l:fRR" cB" 3TmCIT ~~. 3Ttfrc;rr cB" lfl"lffi" ii ft~.~~
gca vi hara a@4ta =mznfeawr (Rec) t uf?gar &hfr 41fear, srsar arr +ifG, a<ell
3fqci'f , 3ra1W, 3!~J-1&16ll&, ~ 380016

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

(2) air sq zgcs (3r4ta) Prat, 2001 #l enr 6 k sirifa Tr sy-a faff Ry gar sr@#tr _)
nraferaoi al nu{ an@ # fg 3r4laf mg am2 6t ar uRi Rea sf sa zyca at mi, ans #t iiT am •.
wrtm ·TIT faT; 5 al4 nUk % azi q; 1000/- -c#rn"~ 6Pfr I "GIN Uqr gyca at air, ans at air
am WITm 7J<TT ~.:rf ~ 5 ~ m 50 ~- GCl1 "ITT cTT ~ 5000/- -c#rn"~ 6Pfr I '1!"ITT \Wffq~ ~ -.:rrT, <llM
#l ni it mar ·a uif ; so Gr u sq uurr & azi w; 1000o/- # Rt zhft1 #6t #TI
fer afa #a pre # wi ii ffl ~ vfrir I zIzlrz en # fat TR 14~ ffl?f ta at
mrurr cITT m

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against··
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) zf s 3mar { g sm?ii ar rr sir i m~~~ * fu"q m cITT 'l_fR'fFl ~ ct1T ~
fcl;-m "GlFlT~~ "ijUf * sa gg ft fas frar rt ffl \9" ffi * fg zqrRenf 3fir nrnf@rawr t ga srft
qr tral at va 3m4a fhznr unar &l

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may~e ~-~~ avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. i,._1: ,·' ' '· ,,.<~~
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(4) zraraa ycs arffzm 197o n iziifr st srggf-1sifa ReafRa fa; 3GT 3al 3Tf&cR <TI ~
3rr?gr zqenfenf fvfr if@rant a srr ii a re@ta st va IR R 6.5o tffi Cpf -illlll&lll ~ ~ '&J1lT m;TT
a1Reg I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended. ·

(5) gr si iifr mm6it at fzirr av ara fail #l 3it 'lfT znra 3raff faar urar ? it v#ta zrca, a4tr
sneer zrca vi hara 3r@)tr nnf@ear (ruff@afe) Rm, 1gs2 Rafe &t

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) «hir res, a.ft 3en res vi hara 34la uf@rawr (nhaa # 4fr 3r4hi amaii ii
.:) .:)

ks.tz 3enra era3f@fun, &&y #r err 39# 3iaafa fa-aha(in-) 3rf@fru 2&¥(28y t
.:) -- .in9) fecia: cs..sy sit#t fafln 3rf@)Grun, &&8y Rterr3 # 3iaafa aaaat aftarar#Rt

nr{&, arrfarr are q4-rf@rsaracr3farf , asrf faz errasiair smr#raart
3rhf@a er rfraratwk3rfamzr
a.tzst srcavi ?a lcfi,( "ij;'~" 1fJdT fcnv arz eraii fasnf@?

.:) .:)

(i) um 11 g)-"ij;'~falmftotcfi""11"

(ii) ~~ cl?!" z;ft" CJJf -m;Jcf mt
(iii) ca&z sam fRzm1a4 a fern 6 # 3iaia 2zr tcfi""1I"

3m7atserf zrz faz errh9ran fad (i. 2) arf@fun, 2014 ah 3rw-arkq fat 3r4)la
qf@artamar faarreflcr rarer 3rsffvi 3r4tratarasatfzttt
For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, ."Duty demanded" shall include:

0
(i)
(ii)
(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."

II. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/lntegrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority .
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ORDER-IN-APPEAL

This appeal has been filed by Mis. Effective Teleservices, 101 to 103, 1
51
floor,

Infotower -4, Infocity, Nr. Indroda Circle, Gandhinagar- 382 009 [appellant-for sake ofbrevity]

against OIO No. 7/D/GNRINK/2018-19 dated 29.08.2018 passed by Assistant Commissioner,

COST, Gandhinagar Division, Gandhinagar Commissionerate.

2. Briefly, the facts of the case are that during the course of audit, it was observed

that the appellant had availed CENVAT credit ofRs. 24,36,666/- on rent a cab service during the

period from May 2012 to March 2016. A show cause notice was therefore issued to the

appellant inter alia alleging that they had wrongly availed the CENVAT credit because they

have availed CENVAT credit on 'rent a cab' services received from various clients, which is not

an input service in terms ofRule 2(1) ofCENVAT Credit Rules, 2004. The notice also proposed

demanding interest along with imposition ofpenalty on the appellant.

3. This notice was adjudicated vide the impugned OIO dated 29.8.2018, wherein the

adjudicating authority confirmed the demand along with interest and further imposed penalty on

the appellant under Rule 15(3) of the CENVAT Credit Rules, 2004 read with Section 78(1) of

the Finance Act, 1994.

0

4.

averments:

The appellant feeling aggrieved has filed this appeal raising the following

5.

• that they are engaged in service of software development, call centre and support service in
relation to the information technology service on 24 x 7; that while providing service in relation
to services ofrent a cab has been availed by themfor the pickup and drop ofthe employees;

• that the aforementioned services were used for the part and parcel oftheir output service;
• that the appellant would like to rely on circular No. 943/4/201 1-TRU dtd 29.4.2011 &

354/73/2011-TRU wherein it is clear that the input service were disallowed because the service
were availed and utilized primarily for personal use of consumption of employees; that the
CENVAT availed by the appellant has not been for the personal use of the employee and is
eligible for CENVAT credit;

• that they would like to rely on the case of Hindustan Coca Cola [201 6(38) STR 129], Stanzen
Toyotetsu India [2011(23) STR 444], Bell Ceramics Ltd [2012(25)STR 428] and Paramount
Communication Ltd [2013287) ELT 70];

o that the entire demand is time barred;
e that no penalty can be imposed in the present case.

Personal hearing in the case was held on 12.12.2018 wherein Shri Vipul Khandhar, CA

0

appeared on behalf of the appellant and reiterated the grounds of appeal. Shri Khandhar also stated that

the decision ofCoco Cola covered the issue.

6. I have gone through the facts of the case, the grounds of appeal and the oral averments

raised during the course of personal hearing. The question to be decided is whether the appellant is

eligible for the CENVAT credit on rent a cab service which was availed during the period from

May 2012 to March 2016.

7. Now, input service is defined under Rule 2(1) ofthe e~·t Rules, 2004,

which states as follows: :"/? , .. ,, ''•,,;,
\ <. •e
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[l) "input service" means any service, 

(i) used by a provider of[output service]for providing an output service; or
(ii) used by a manufacturer, whether directly or indirectly, in or in relation to the manufacture offinal
products and clearance offinal products upto the place ofremoval,

and includes services used in relation to modernisation, renovation or repairs of a factory, premises of
provider of output service or an office relating to such factory or premises, advertisement or sales
promotion, market research, storage upto the place of removal, procurement of inputs, accounting,
auditing, financing, recruitment and quality control, coaching and training, computer networking, credit
rating, share registry, security, business exhibition, legal services, inward transportation of inputs or
capital goods and outward transportation upto theplace ofremoval;

[but excludes], 
[A) service portion in the execution of a works contract and construction services including service listed
under clause (b) of section 66E of the Finance Act (hereinafter referred as specified services) in sofar as
they are usedfor 

(a) construction or execution ofworks contract of a building or a civil structure or a part
thereof; or
() laying offoundation or making ofstructuresfor support ofcapital goods,

exceptfor theprovision ofone or more of the specified services; or]

[(B) [servicesprovided by way ofrenting ofa motor vehicle], in sofar as they relate to a motor vehicle
which· is not a capital goods; or

[(BA) service ofgeneral insurance business, servicing, repair and maintenance, in sofar as they relate to
a motor vehicle which is not a capital goods, except when used by

(a) a manufacturer ofa motor vehicle in respect ofa motor vehicle manufactured by such
person; or
(b) an insurance company in respect of a motor vehicle insured or reinsured by such person:
or]

(C) such as thoseprovided in relation to outdoor catering, beauty treatment, health services, cosmetic
andplastic surgery, membership ofa club, health andfitness centre, life insurance, health insurance and
travel benefits extended to employees on vacation such as leave or Home Travel Concession, when such
services are usedprimarilyfor personal use or consumption ofany employee;]

[Explanation. - For thepurpose ofthis clause, sales promotion includes services by way ofsale ofdutiable
goods on commission basis.]

Now B was inserted in the definition vide notification No. 18/2012-C.E. (NT) dated 17-3-2012

and subsequently amended vide notification No. 28/2012-C.E. (N.T), dated 20-6-2012, with

effect from 1.7.2012. As per the definition, supra, input service means any service used by the

provider of output service for providing an output service. The definition has inclusions and

exclusions. Talking about the exclusion, the input service as is evident, excludes services

provided by way of renting ofmotor vehicle in so far as they relate to motor vehicle which is not

a capital goods. Clearly, the CENVAT credit was therefore availed by the appellant in violation

of the definition of input service.

8. The appellant during the course of personal hearing and in his grounds has relied

upon certain case laws to substantiate his claim that CENVAT credit was correctly availed. The

case laws cited are

[a] Hindustan Coca Cola [2016(3 8) STR 129]. The head notes of the said case law is
reproduced for ease of reference.

Cenvat credit of Service Tax - Input service - Outdoor catet~'>O.t•W.C.~e used in relation to business activities
- Services primarily used for personal use or consumptior@ay@ii • . e is excluded under clause (C) of
Rule 2(0) of Cenvat Credit Rules, 2004 - Government is2JE.&@Chy lar No. 943/4/2011-CX., dated
29-4-201 1, specifically used words such as "used ptirn)rily for .,pei~?11_s1il use or consumption of any
employee" - Cost of outdoor catering service used i jelation to businesga?ti ities for part of cost of final

ie"!~·· J }}~
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V2/143/GNR/2018-19

product, fact not rebutted by Revenue - Cost of such services admittedly borne by appellant and not by
employee - Cenvat credit not deniable. [paras 4. I, 4.2}

The appellant's reliance on the case law is riot tenable because the credit availed is in

violation of B of the definition supra and not BA.

[b]Stanzen Toyotetsu India [2011(23) STR 444]. The period involved is not mentioned which is
of paramount importance because the definition of input service underwent a sea change post
2012 as far as the service on which credit was availed is concerned. However, it is observed that
the judgement is dated 8.4.2011, which clearly shows that dispute pertained to a period prior to

2012.

[bcBell Ceramics Ltd [2012(25)STR 428]. The period involved is not mentioned. However, it is
observed that the judgement is dated 15.9.2011, which clearly shows that dispute pertained to a

period prior to 2012.

[d]Paramount Communication Ltd [20 I 3(287) ELT 70]. The period involved is not mentioned.
However, it is observed that the judgement is 'dated 5.6.20 I 2, which clearly shows that dispute
pertained to a period prior to 2012.

9. In view of the foregoing, I find that the adjudicating authority was correct in
0holding that the CENVAT credit was wrongly availed. The appellant's other contention

regarding penalty and extended period cannot be accepted since had the audit not pointed it out,

it would never have seen the light of day. In view of the foregoing, I uphold the invocation of

extended period, the confirmation of the demand along with interest and imposition of penalty on

the appellant. The appeal filed by the appellant is rejected.

10. 3r4lanai aarr a# #r a{ 3r4t ar @srl 3qiaa at# a fzur srar 1
10. The appeal filed by the appellants stands disposed of in above terms.

3.rC
(30TT 9I#)

311z1# (3r4lee.:, 0
D:±e: .12.2018

TA >
(Vin~
Superintendent (Appeal),
Central Tax,
Ahmedabad.

By RPAD.

To,

M/s. Effective Teleservices,
101 to 103, 1" floor, Infotower -4,
lnfocity, Nr. Indroda Circle,
Gandhinagar- 382 009

Copy to:

1. The ChiefCommissioner, Central Tax, Ahmedabad Zone .
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2. The Commissioner, Central Tax, Gandhinagar Commissionerate.
3. The Assistant Commissioner, Central Tax Division- Gandhinagar, Gandhinagar

Commissionerate.
4. The Assistant Commissioner, System, Central Tax, Gandhinagar Commissionerate.
5. Guard File.
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